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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

ORDER No. R2-2003-0085
NPDES PERMIT NO. CA0037842

REISSUING WASTE DISCHARGE REQUIREMENTS FOR:

CITIES OF SAN JOSE AND SANTA CLARA

SAN JOSE/SANTA CLARA WATER POLLUTION CONTROL PLANT
SAN JOSE, SANTA CLARA COUNTY

FINDINGS

The California Regional Water Quality Control Board, San Francisco Bay Region, hereinafter called the
Board, finds that:

Discharger and Permit Application. The Cities of San Jose and Santa Clara (hereinafter called the
Discharger) have applied to the Board for reissuance of waste discharge requirements and a permit to
discharge treated wastewater to waters of the State and the United States under the National Pollutant
Discharge Elimination System (NPDES).

Facility Description
Location. The Discharger owns and operates the San Jose/Santa Clara Water Pollution Control Plant
(the Plant), located at 700 Los Esteros Road, San Jose, Santa Clara County, California. A location
map of the facility is included as Attachment A of this Order.

Service Area and Population. The Plant provides tertiary treatment of wastewater from domestic,
commercial and industrial sources from the cities of San Jose, Santa Clara, and Milpitas; County
Sanitation District 2-3; the West Valley Sanitation District including Campbell, Los Gatos, Monte
Sereno and Saratoga, and the Cupertino, Burbank, and Sunol Sanitary Districts (hereinafter called
Satellite Agencies). The Discharger’s service area has a present population of about 1.3 million.

The USEPA and the Board have classified this Discharger as a major discharger.

Purpose of Order
This NPDES permit regulates the discharge of treated wastewater to Artesian Slough, tributary of
Coyote Creek and South San Francisco Bay, all waters of the State and the United States. These
discharges are currently governed by Waste Discharge Requirements specified in Order No. 98-052,
adopted by the Board on June 17, 1998 and as amended by Order No. 00-108 and Order No. 00-109.

Treatment Process Description
Treatment Process. The wastewater treatment process consists of screening and grit removal,
primary sedimentation, secondary (biological nutrient removal) treatment, secondary clarification,
filtration, disinfection, and dechlorination. A treatment process schematic diagram is included as
Attachment B of this Order.
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7. Biosolids Handling and Disposal. Biosolids are currently thickened, anaerobically digested and
stabilized in lagoons and drying beds. The biosolids are then solar dried to about 75% total solids
before reuse by land application or alternative daily cover in an authorized sanitary landfill.

Storm Water Discharge Description
8. Regulations. Federal Regulations for storm water discharges were promulgated by the USEPA on
November 19, 1990. The regulations [40 CFR Parts 122, 123, and 124] require specific categories of
industrial activity (industrial storm water from Publicly Owned Treatment Works) to obtain a
NPDES permit and to implement Best Available Technology Economically Achievable (BAT) and
Best Conventional Pollutant Control Technology (BCT) to control pollutants in industrial storm
water discharges.

9. Exemption from Coverage under Statewide Storm Water General Permit. The State Board
developed a statewide NPDES permit for storm water discharges associated with industrial activities
(NPDES General Permit CAS000001) that was adopted November 19, 1991, amended September 17,
1992, and reissued April 17, 1997. Coverage under the General Permit, however, is not required
because all storm water flows are directed to the wastewater treatment plant headworks and are
treated along with the wastewater discharged to the Plant. Because all storm water from the facility
1s treated at the facility, this permit regulates the discharge of storm water from the Plant.

Discharge Description

10.  Discharge Location. The treated wastewater effluent from the Plant flows into Artesian Slough (37°
26’ 06” Latitude - 121° 57’ 08” Longitude), tributary to Coyote Creek and South San Francisco Bay.
Since May 1998, the Discharger has supplied recycled water for non-potable purposes to over 350
customers throughout the service area via the South Bay Water Recycling Program, a fixed piping
system operated under Order No. 95-117. Customer uses include irrigation of golf courses, parks and
playgrounds, farms, as well as industrial use. Recycled water is also available for construction use at
remote locations.

11.  Discharge Volume and Plant Capacity. The Plant has an average dry weather flow design capacity
of 167 million gallons per day (MGD), and a 271 MGD peak hourly flow capacity. In 2002, the
Plant discharged an annual average daily flow of 110 MGD.

12. Figure 1 in Attachment B shows the flow diagram for the process wastewater system.

South Bay Dischargers

13.  NPDES permits have been issued to each of the three major publicly owned treatment works
(POTWs) discharging into the South San Francisco Bay, south of the Dumbarton Bridge (South Bay
or Lower South Bay), namely the San Jose/Santa Clara Water Pollution Control Plant (CA 0037842),
the Palo Alto Regional Water Quality Control Plant (CA 0037834), and the Sunnyvale Water
Pollution Control Plant (CA 0037621). The current NPDES Permits (the “1998 Permits”) for the
three South Bay POTWs were adopted by the Board in June 1998. The phrase “South Bay
Dischargers” refers collectively to the San Jose/Santa Clara Water Pollution Control Plant, the Palo
Alto Regional Water Quality Control Plant, and the Sunnyvale Water Pollution Control Plant.

Watershed Management Initiative
14.  This Order was developed in cooperation with the Santa Clara Basin Watershed Management
Initiative (WMI). The WMI, in which the Discharger is an active participant, is a stakeholder driven
process that commenced in June 1996 as a pilot effort by the Board. The WMI seeks to integrate
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regulatory and watershed programs in the South San Francisco Bay region. This Order was
developed through the Regulatory Work Group to coordinate the permit reissuance process of the
three South Bay POTWs. The Discharger is committed to encouraging stakeholder input with regard
to permit requirements and programs. The Discharger has specifically participated in the Bay
Monitoring and Modeling Subgroup of the WMI to develop site-specific objectives (SSOs) for
copper and nickel in the South San Francisco Bay. On May 15, 2002, the Board adopted Resolution
R2-2002-0061, and on October 17, 2002, the State Water Resources Control Board (SWRCB)
adopted Resolution 2002-0151, which established SSOs for copper and nickel for the South San
Francisco Bay. USEPA approved the SSOs on January 21, 2003.

15.  The Discharger shall continue to participate with Board staff, other dischargers, representatives of
the public, and concerned citizens in the WMI by reviewing and commenting upon technical and
other proposals developed by the WMI and making technical information in its possession, available
to stakeholder groups of the WMI as appropriate to develop its watershed management reports. The
Discharger shall report to the Executive Officer annually describing its efforts in cooperating with
the WMI.

Copper - Nickel Action Plans

16.  TMDL for Copper and Nickel: Section 304(1) of the federal Clean Water Act (as amended in 1987)
required States to develop lists of water bodies impaired by toxic pollutant discharges, identify point
sources and pollutants causing toxic impacts, and develop individual control strategies (ICSs) for
each point source identified. Section 303(d) of the Clean Water Act requires States every 2 years to
list waterbodies that do not meet or are not expected to meet water quality objectives (WQOs) after
existing controls are implemented. On March 9, 1998, the Board submitted the Section 303(d) List
of Impaired Water Bodies and Priorities for Total Maximum Daily Loads (TMDLs) for the San
Francisco Bay Region to the SWRCB. The list included a high priority ranking for copper and nickel
in the South Bay. Municipal sources were listed as a source for these two pollutants and TMDLs for
these pollutants were scheduled to begin in 1998. On November 28, 2001, the Board approved
transmitting recommended revisions to the 1998 303(d) list to the SWRCB for inclusion in the state-
wide 303(d) list, including delisting of copper and nickel. The SWRCB adopted the revised
California 303(d) list on February 4, 2003 with copper and nickel delisted and placed on the new
Monitoring List. USEPA approved the 2002 303(d) list on June 6, 2003. USEPA is currently in the
process of depromulgating the CTR copper and nickel standards for the South San Francisco Bay.
USEPA expects the promulgation to be complete Summer 2003.

17.  Inthe Impairment Assessment Report for Copper and Nickel in Lower South San Francisco Bay
(June 2000), a Workgroup to the WMI presented data and findings indicating that impairment of the
South Bay due to copper or nickel was unlikely. The report recommended that copper and nickel be
removed from the 303(d) list of impaired water bodies. The report also recommended the
establishment of chronic SSOs for copper and nickel. In the report, the WMI Workgroup provided
several options for developing SSOs from the watershed-specific toxicity data developed by the WMI
Workgroup. Depending on the option selected, fully protective chronic criteria could range from 5.5
to 11.6 pg/l for dissolved copper and from 11.9 to 24.4 pg/1 for dissolved nickel.

18.  Copper Action Plan. As part of the adoption of SSOs, a Copper Action Plan was developed by the
South Bay Dischargers and WMI stakeholders as a Water Quality Attainment Strategy (WQAS) to
comply with the State Anti-Degradation Policy. This plan includes receiving water monitoring to
determine if ambient copper levels are increasing in the South Bay and triggers pollution prevention
actions to control copper. A requirement to comply with the plan was previously incorporated into
the Discharger’s current NPDES permit (Order No. 98-053) through Order No. 00-109. This Order
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also requires the Discharger to comply with the Copper Action Plan, which is incorporated into this
Order by reference.

The Copper Action Plan requires dissolved copper to be monitored in the South San Francisco Bay
during the dry season. If the mean dissolved copper concentrations measured at stations specified in
this Order increases from its current level of 3.2 ug/l to 4.0 pg/1 or higher, Phase 1 actions would be
triggered to further control copper discharges. If the mean dissolved copper concentration increases
to 4.4 ug/l, Phase 2 actions would be triggered. Such incremental increases in mean dissolved copper
concentrations shall be used solely for triggering the aforementioned actions. Where triggers are
exceeded, the Discharger is required to submit the appropriate Phase 1 or Phase 2 implementation
plan with a schedule to implement additional measures to limit the Discharger’s relative cause or
contribution to the exceedance.

The Copper Action Plan contains specific actions to be completed by various entities as appropriate.
Those actions applicable to the Dischargers include the tasks described below (the parenthetical
references reference the numbered actions in the Copper Actions Plan). (Attachment E contains
other tasks and associated responsible parties):

Baseline Actions: City of Palo Alto to continue and track corrosion control of copper pipes (CB-9);
Track the three South Bay Discharger’s pretreatment programs and loadings (CB-13); Track and
encourage South Bay Discharger water recycling programs (CB-14); and Continue to promote
industrial water efficiency efforts (CB-19). In addition, the Dischargers will work with other entities
to accomplish other Baseline actions: Industrial runoff reduction (CB-3); Track and encourage
investigations of uncertainties in the South San Francisco Bay impairment decision (CB-17); Track
and encourage investigations on factors influencing copper fate and transport (CB-18); and Copper
Conceptual Model update (CB-20).

Phase 1 Actions include: Identify copper source increases (CI-3); Prepare and implement a Phase I
plan for improved corrosion controls (CI-4); Expand water recycling (CI-7); Evaluate industrial
water efficiency efforts and develop additional actions (CI-10); Develop Phase II plan for South Bay
Discharger treatment optimization (CI-11); and Develop plan to re-evaluate actions (CI-12). In
addition, the South Bay Dischargers will work with other entities to accomplish other Phase I
actions: Evaluate and investigate uncertainties in South San Francisco Bay impairment decision (CI-
8); and Evaluate and investigate copper fate (CI-9).

Phase 2 Actions include: Reconsider managing storm water in the South Bay Discharger wastewater
treatment plants (CII-1); Implement additional corrosion control measures (CII-3); Implement
wastewater treatment plant process optimization (CII-6); and Expand water recycling programs (CII-
7). :

The Nickel Action Plan: As part of the adoption of SSOs, a Nickel Action Plan was also developed
by the South Bay Dischargers and WMI stakeholders to comply with the State Anti-Degradation
Policy. This plan includes receiving water monitoring to determine if ambient nickel levels are
increasing in the South Bay and triggers pollution prevention actions to control nickel. A
requirement to comply with the plan was previously incorporated into the Discharger’s current
NPDES permit (Order No. 98-053) through Order No. 00-109. This Order also requires the
Discharger to comply with the Nickel Action Plan, which is incorporated into this Order by
reference.
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22.  The Nickel Action Plan requires that dissolved nickel be monitored in the South San Francisco Bay
during the dry season. If the mean dissolved nickel concentrations measured at stations specified in
this Order increases from its current level of 3.8 ug/l to 6.0 pg/l or higher, Phase 1 actions would be
triggered to further control nickel discharges. If the mean dissolved nickel concentration increases to
8.0 pg/l, Phase 2 actions would be triggered. Such incremental increases in mean dissolved nickel
concentrations shall be used solely for triggering the aforementioned actions. Where triggers are
exceeded, the Discharger is required to submit the appropriate Phase 1 or Phase 2 implementation
plan with a schedule to implement additional measures to limit the Discharger’s relative cause or
contribution to the exceedance.

23.  The Nickel Action Plan contains specific actions to be completed by various entities as appropriate.
Those actions applicable to the Dischargers include the following tasks:

Baseline Actions: Track the three South Bay Discharger’s pretreatment programs and loadings (NB-
13); Track and encourage South Bay Discharger water recycling programs (NB-4); Continue to
promote industrial water efficiency efforts (NB-6); and Track and encourage a watershed model
linked to a process oriented Bay model (NB-7).

Phase I Actions include: Expand water recycling (I-7); Evaluate industrial water efficiency efforts
and develop additional actions (I-10); Develop Phase II plan for South Bay Discharger treatment
optimization (I-11); and Develop Phase I Plan (NI-3).

Phase 2 Action includes: Implement actions developed during Phase 1.

24.  Some Phase 1 and Phase 2 actions in the Copper Action Plan and Nickel Action Plan may require the
assistance of the Board to coordinate and assist in the efforts of the South Bay Dischargers and other
entities to limit or reduce copper and nickel levels in the South San Francisco Bay. It is the intent of
the Board that Board staff will, to the extent practicable, coordinate and assist Phase 1 and Phase 2
actions as identified in the Copper Action Plan and Nickel Action Plan.

25.  Because the WQAS, of which the Copper and Nickel Action Plans are a part, is an adaptive
management plan, modifications to the WQAS may be considered provided that the Discharger
continues reasonable treatment, source control, and pollution prevention measures to control
discharges. If the Discharger can demonstrate that increases in either copper or nickel concentrations
are due to factors beyond the control of the Discharger, the Board will consider and determine
reasonable control actions required under Phase 1 or Phase 2 of the Actions Plans.

Regional Monitoring Program

26.  On April 15, 1992, the Board adopted Resolution No. 92-043 directing the Executive Officer to
implement the Regional Monitoring Program (RMP) for the San Francisco Bay. Subsequent to a
public hearing and various meetings, Board staff requested major permit holders in this region, under
authority of Section 13267 of California Water Code, to report on the water quality of the estuary.
These permit holders, including the Discharger, responded to this request by participating in a
collaborative effort, through the San Francisco Estuary Institute. This effort has come to be known
as the San Francisco Bay Regional Monitoring Program for Trace Substances. This Order specifies
that the Discharger shall continue to participate in the RMP, which involves collection of data on
pollutants and toxicity in water, sediment and biota of the estuary.
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Basin Plan Discharge Prohibitions and Exceptions

27.  The 1995 Basin Plan prohibits discharges south of the Dumbarton Bridge receiving less than 10:1
minimum initial dilution, discharges to dead-end sloughs, and discharge of any conservative toxic
and deleterious substances above the levels that can be achieved by a program acceptable to the
Board. Exceptions to the three Basin Plan prohibitions may be considered where the Discharger can
show: (1) a net environmental benefit as a result of the discharge, (2) that the project is part of a
reclamation project, or (3) an inordinate burden would be placed on the Discharger relative to
beneficial uses and an equivalent protection can be achieved by alternate means such as an
alternative discharge site, a higher level of treatment, and/or improved treatment reliability.

28.  The 1986 Basin Plan (at page ITI-5) suggests that criteria provided in Tables III-2B and III-2C should
be used as guidance for the San Francisco Bay south of the Dumbarton Bridge. The Basin Plan
indicates that the South Bay has a unique hydrogeologic environment, and that site-specific WQOs
are absolutely necessary for this water segment. The NPDES permit amendments issued to the
Discharger on December 21, 1988 (Order No. 88-176) contained requirements for studies to assess
impacts from metals on the water body, to investigate controls on metals levels discharged in
effluent, and to develop WQOs based on cost/impact. Based on those studies, the Discharger was
allowed to propose WQOs based on toxicity testing. In connection with the issuance of amendments
to the Discharger’s NPDES permit, on December 21, 1988, the Board granted a conditional
exception to the discharge prohibitions based on net environmental benefit. The conditions to the
granted exception related to unresolved concerns regarding the potential impacts of heavy metals on
the South Bay.

29.  San Jose Permit Order No. 89-012 contained requirements for studies to assess impacts from metals
on the water body, to investigate controls on metals levels discharged in effluent, and to develop
WQOs based on cost/impact. The Discharger was further allowed to propose WQOs based on
toxicity testing. A finding of net environmental benefit for the discharge could not be made in 1989
at the time waste discharge requirements were adopted because of impacts to endangered species
habitat attributed to the freshwater characteristics of the discharge. The Board found that conditional
approval for discharge under a finding of net environmental benefit could be made if the Discharger
provided mitigation consistent with Cease and Desist Order No. 89-013. The Discharger appealed
this requirement to the SWRCB.

30.  State Board Order WQ 90-5. Subsequent to the permit appeal filed by Citizens for a Better
Environment, the U.S. Fish and Wildlife Service (USFWS) and 11 other organizations, the SWRCB
determined that a finding of equivalent level of protection for discharges South of Dumbarton Bridge
could be made under several conditions, including: (1) incorporating water quality-based
concentration limitations for metals and revised mass loading limitations for metals into the
Discharger’s permit, (2) developing an avian botulism control program, (3) implementing a water
conservation and reclamation program, and (4) ensuring that the Discharger protects the beneficial
use of preservation of rare and endangered species. WQ 90-5 also found that WQOs were needed for
the South Bay, and directed the Board to adopt objectives by March 1991, and to amend the permit to
include water quality-based metals limitations by April 1991 for metals found to have reasonable
potential pursuant to 40CFR 122.44(d). In addition, the Board was required to modify the mass
loading limitations for metals in the permit. On April 17, 1991, Order No. 91-067 was adopted by
the Board and included revised concentration and mass loading limitations for metals. Order No. 91-
067 amended Finding 13 in the December 21, 1988 permit so as to state that: “The requirements in
this order support a finding of equivalent protection.” The Board continued its granting of Basin
Plan exceptions in the NPDES permits issued to the Discharger on July 21, 1993 and June 17, 1998.
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31.  Avian Botulism Control Program. The Discharger has conducted an avian botulism control program
by monitoring Artesian Slough, Coyote Creek, and Alviso Slough for the presence of avian botulism
since 1982. Outbreaks of avian botulism as well as other diseases have been controlled by the
prompt removal of sick and dead vertebrates. The Discharger also supports the collection of bird and
other wildlife data, in conjunction with the avian botulism program, to better understand the potential
beneficial and detrimental impacts of the discharge on the associated habitat. This Order carries
forward the requirement for the Discharger to continue its avian botulism control program.

32.  Concentration and Mass Limitations for Metals. As shown in Findings 83-86, the Board has
conducted a reasonable potential analysis (RPA) for metals based on the criteria contained in the
California Toxics Rule (CTR), the Basin Plan, and the Basin Plan Amendment (copper and nickel),
and the requirements in the State Implementation Policy (SIP). Based on the RPA, copper, mercury,
and nickel show reasonable potential and effluent limitations are included in this Order for these
constituents. The previous permit established mass-based limitations for metal constituents based on
the requirements of State Board Order WQ 90-5, regardless of whether they exhibited reasonable
potential. This permit does not automatically carry over the mass-based limitations for metals.
Instead, discharges of metals are addressed through the provisions of the SIP as discussed in Finding
60. In addition, Order WQ 90-5 allows the development of SSOs for Lower South San Francisco
Bay.

South Bay Action Plan
33.  The State Board found in WQ 90-5 that freshwater effluent from the Discharger’s treatment plant
contributed to the loss and degradation of habitat for two endangered species (California clapper rail
and salt marsh harvest mouse).

34.  Effluent Flow Reduction and Water Conservation/Recycling. On October 4, 1990, the State Board
adopted Order WQ 90-5, which directed the Board to limit flows from the Discharger’s treatment
plant to 120 MGD Average Dry Weather Effluent Flow (ADWEF) or to flows that would not further
impact rare and endangered species habitat. On March 6, 1991, the Discharger submitted an "Action
Plan", with a request that the “Action Plan” be accepted by the Board as fulfillment of the State
Board requirement for a discharge flow limitation. A revised three-part "Action Plan" was accepted
by the Board (Resolution 91-152). The three programs of the Action Plan included 380 acres of salt
marsh mitigation, 46-51 MGD of water recycling, and a 12 MGD water conservation program.
Resolution 91-152 requested that the State Board accept the "Action Plan" as the approach to fulfill
the intent of the State Board requirement for a flow cap. By letter dated November 26, 1991, the
State Board found Resolution 91-152 to be consistent with Order WQ 90-5.

35.  InResolution 91-152, the Board stated that the San Jose Action Plan (revised), dated September 30,
1991, fulfilled the intent of the State Board Order WQ 90-5 requirement to limit flows from the San
Jose/Santa Clara Water Pollution Control Plant to a level that will prevent any further loss or
degradation of endangered species habitat. The Resolution contained a provision requiring a Board
hearing to consider adopting a 120 MGD ADWEF discharge limitation if delays occurred that
threatened the timely completion or implementation of reclamation projects, or if the ADWEF
exceeded 120 MGD.

36.  The 1991 Action Plan proposed a Phase II recycling project, and Order No. 93-117 contained
requirements for implementing the Phase II project. Since its initial proposal, Phase Il recycling, at
an estimated cost of $350 million, has been recognized to be prohibitively expensive. In 1995, the
Discharger and Board staff began discussions on alternatives to the original Phase II project.
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37. In 1996, the ADWEF of 132 MGD triggered the requirement in Resolution 91-152 for the Board to
hold a hearing. On December 18, 1996, when the Board held a hearing on this issue, three options
were considered: (1) amend the NPDES permit to limit flows to 120 MGD ADWETF; (2) direct the
Discharger to propose an alternative solution by June 1997; and (3) no action. The Board adopted the
second option.

38.  On May 28, 1997, the Discharger submitted the Revised South Bay Action Plan (SBAP) to the
Board. The SBAP proposed both near and long-term solutions to further reduce the discharge.
These SBAP projects were developed to reduce effluent flows to below 120 MGD. The SBAP
provisions were incorporated into Order No. 98-052.

39.  Based on the requirements of WQ Order 90-5, the Board adopted Resolution 91-152 accepting the
South Bay Action Plan (SBAP) from the Discharger in lieu of a 120 MGD ADWETF discharge
limitation. This SBAP contained general provisions for water conservation, recycling, and a
proposal to mitigate for historic wetlands losses described in WQ Order 90-5. This Order requires
full implementation of the SBAP.

40.  Opverall, the Discharger’s Water Conservation Program of the SBAP consisted of multiple strategies
to encourage water saving devices to be installed in residential, commercial, industrial and
institutional facilities. From the inception of these strategies in early 1986, the amount of water used
indoors in these facilities has been reduced by over 20 MGD, including 5.7 MGD in flow reduction,
which has been achieved since adoption of the SBAP in 1997. This Order requires the Discharger to
continue a water conservation program and provide annual program updates in its SBAP.

41.  In October 1997, the Discharger began operation of a 60-mile recycled water pipeline with capacity
to distribute 21.1 MGD for non-potable reuse. In 2002, the South Bay Water Recycling program
delivered an average of 10 MGD to more than 350 customers during the three highest-use
consecutive months. This Order requires the Discharger to continue its water reclamation program
and provide annual program updates in its SBAP.

42.  Since 1997, the Discharger has maintained an ADWEF below 120 MGD. In 1999, the ADWEF was
116.1 MGD; in 2000, the ADWEF was 116.4 MGD; in 2001, the ADWEF was 107.3 MGD; and in
2002, the ADWEF was 104.0 MGD. The Discharger has developed a mathematical model for Plant
influent and effluent flows. Using the model, which considers changes in residential population,
employment, and ongoing flow reduction programs, the Discharger projects that the ADWEF from
the Plant will remain below 120 MGD through the term of this NPDES permit. Similar to Resolution
91-152 and Order No. 98-052, this Order requires a SBAP in lieu of a flow cap. The SBAP will
contain a Contingency Plan in the event ADWEF flows increase above 120 MGD, or to levels that
will adversely affect endangered species habitat.

43.  Protection of Endangered Species and Wetlands Mitigation: WQ Order 90-5 directed the Board to
require San Jose to submit a mitigation proposal to create or restore salt marsh habitat lost or
converted before 1985. This so called “historic” mitigation requirement, required the Discharger to
submit proposals to create or restore 380 acres of salt marsh or equivalent habitat, with a habitat
suitability index for salt marsh harvest mice of approximately 0.9 by the year 2004. The tasks
contained in the San Jose Action Plan, dated September 30, 1991 and accepted by the Board in
Resolution 91-152, proposed that the Discharger acquire 380 acres of salt marsh as mitigation for
endangered species habitat lost or degraded through 1985.
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44.  Resolution 91-152 requires that any proposed salt marsh mitigation for habitat loss and degradation
occurring before 1985, and during design and construction of the water recycling projects, be
evaluated consistent with the USFWS’s Habitat Evaluation Procedure, used to calculate the
mitigation requirements for past endangered species habitat loss and degradation.

45.  Based on requirements in Resolution 96-137, the Discharger participated with State and local
agencies to purchase and restore the Baumberg Tract to mitigate for historic habitat losses and to
establish a mitigation bank. The Board finds through participation in the Baumberg purchase, the
Discharger provided approximately 90% of the mitigation required by WQ Order 90-5. Additionally,
through Baumberg funding provided by the Discharger, the Discharger accrued a 10-acre mitigation
credit, as required in the Discharger’s 1993 NPDES Order for the creation of a salt marsh bank.

46.  After consultation with State and local agencies, the Discharger purchased the 54-acre Moseley Tract
from the Port of Oakland. At the time Resolution 96-137 was approved, accepting the Moseley Tract
Salt Marsh Restoration Proposal from the Discharger, the Discharger appropriated funds for the
Moseley restoration plan, including permitting and construction for fiscal years 1996/1997 along
with an annual maintenance and monitoring budget for up to three years.

47.  As of the date of this Order, restoration of the Moseley Tract has not occurred. The Discharger
reports that it has no current plan to commence habitat restoration on the site due to seasonal
drainage problems as a result of practices conducted by Cal Trans. The Discharger is currently in
litigation with Cal Trans. Recently, Board staff held meetings with the Discharger, USFWS, and
CDFG, to consider restoration alternatives to the Moseley Tract, and to address how the Discharger’s
decision not to restore the Moseley Tract would impact the Discharger’s ability to fulfill the
remaining historic mitigation requirements of WQ 90-5, and Resolution 96-137. Based on USFWS
support of alternate approaches, the Executive Officer of the Board has agreed to accept an alternate
salt marsh mitigation project from the Discharger, in lieu of the original Moseley Mitigation
proposal. Additionally, because the Discharger is presumed to be acting in good faith at this time,
staff advises no penalties be assessed against the Discharger due to restoration delays, per Resolution
91-152.

48.  Therefore, in lieu of the mitigation proposal accepted by the Board in 1996 through Resolution 96-
137, and the mitigation credit previously granted the discharger for its commitment to restore the
Moseley Tract, the Discharger may provide funding for alternate mitigation. The Discharger shall
continue working with USFWS, CDFG, and the Board to finalize the details of an agreement for
funding alternate mitigation. An alternate salt marsh mitigation agreement must include a
commitment by the Discharger to fund the acquisition and/or restoration of a salt marsh mitigation
site, equivalent to the Moseley Tract in order to provide the 380 acre total that has been identified as
the Discharger’s “historic” obligation to mitigate for impacts of the discharger through 1985.

49.  The Regional Board has adopted Resolution No. R2-2003-0077 to authorize the Executive Officer to
enter into the agreement with the Discharger, USFWS, CDFG, and an administering agent, accepting
the discharger’s funding of an alternate salt marsh mitigation project, in lieu of the Moseley Tract
Proposal, originally required to satisfy Resolution 96-137.

50.  TItis the intent of the Board to adhere to the 2004 restoration deadline named in WQ Order 90-5, and
to assist the Discharger in finalizing its historic mitigation requirements during the life of this Order.
Therefore, by August 2004, the Discharger will either restore a site approved by the Board and
USFWS (may include Moseley), or provide funds for the acquisition and/or restoration of an
alternate mitigation project- or other South Bay mitigation proposal deemed by USFWS and the
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Board to be equivalent to the Moseley Tract, as outlined in the proposed alternate wetlands
mitigation agreement to be signed by the Executive Officer. Upon successful restoration of a site
approved by the Board and USFWS, or execution of a formal alternative salt marsh mitigation
agreement with transfer of funds as specified in the agreement, the Discharger will have completed
all of its historic salt marsh mitigation requirements named in State Board WQ Order 90-5, and
Resolution 96-137, up to 2002.

51.  Inaddition to the alternate salt marsh mitigation project described above, if the Discharger also
pursues restoration of the Moseley Tract, the Discharger may propose to the Board that it accrue
restoration credit for the 54 acre Moseley Tract. The Board will make this determination through
consultation with USFWS. The Discharger has proposed to continue working with the USFWS and
the CDFG to resolve the issues preventing the restoration of the Moseley Tract. If successful
restoration of the Moseley Tract occurs, with the approval of USFWS and the Board the Discharger
may “bank” restoration credits to be used at a future date to offset mitigation that may be required
due to the conversion of salt marsh to brackish or freshwater marsh as a result of its discharge. The
Board and USFWS may consider approval of application of these mitigation credits for other
purposes.

52.  Potential Salt Pond restoration efforts in the South Bay, slated to begin during the life of this Order,
may alter the habitat and vegetative composition of the Discharger’s Salt Marsh Assessment Study
Area. Other factors that may influence the status of salt marsh habitat study area include; changes to
channel morphology, vegetation control strategies (eradication of non-indigenous species), variable
fresh water flows (unusual rain events, tributary discharges and delta flows), and changes in sea
surface levels and temperature.

53. WQ Order 90-5 requires the Board to evaluate the impacts of the Discharger’s effluent on the
potential conversion of salt marsh habitat to brackish or fresh-water habitat, when issuing or
reissuing permits to the Discharger. The Board distinguishes “recent” or permit-specific habitat
impacts resulting from the Discharger’s effluent each 5-year permit cycle, from “historic” impacts
that occurred before 1985. To address potential “recent” habitat conversion, therefore, it is the intent
of the Board to continue requiring in the Discharger’s NPDES Orders, marsh habitat assessments and
appropriate mitigation for wetland conversion (if conversion has occurred) due to the impacts of its
discharge- in excess of mitigation already provided by the Discharger. Appropriate mitigation and
the evaluation of contributing factors, shall be determined every 5 years after consultation with
resource agencies and other interested parties. Additionally, the Discharger has agreed to conduct
synoptic surveys of California clapper rail and salt marsh harvest mouse during this permit cycle.

54.  To mitigate for “recent” habitat impacts as a result of its permitted discharge between 1985 and
1997, Provision 2.2 of Order No. 98-052, directed the City to "submit a plan for mitigation of
wetlands losses caused by the discharge and not covered by previous Orders." In 1999, when Bair
Island became available for purchase and restoration, the Discharger contributed funding in the
amount of $720,000 toward the purchase and restoration of Bair Island, as administered by Peninsula
Open Space Trust. The Board found that with the Discharger’s contribution to this important wetland
restoration project, satisfied Provision 2.2 of Order 98-052 through June 1998.

55.  Based on recent review of Discharger reports titled “Marsh Plant Associations” assessing possible
salt marsh conversion occurring between 1998-2002, the Board finds that no salt marsh to brackish or
fresh-water marsh conversion has occurred between these dates, and therefore the Discharger is not
responsible for additional mitigation in this Order.
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Based on Findings 27-55, and the consideration of existing information, the Board has retained the
exception to the Basin Plan prohibitions based on a finding of an equivalent level of environmental
protection consistent with the requirements specified in State Board Order WQ 90-5.

Applicable Plans, Policies and Regulations

Basin Plan

The Board adopted a revised Water Quality Control Plan for the San Francisco Bay Basin on June
21, 1995 (Basin Plan). This updated and consolidated plan represents the Board’s master water
quality control planning document. The State Water Resources Control Board (SWRCB) and the
Office of Administrative Law (OAL) approved the revised Basin Plan on July 20 and November 13,
respectively, of 1995. USEPA approved the Basin Plan on June 29, 2000. A summary of regulatory
provisions is contained in Title 23 of the California Code of Regulations at Section 3912. The Basin
Plan identifies beneficial uses for Waters of the State in the Region, including surface waters and
ground waters. The Basin Plan also identifies WQOs, discharge prohibitions and effluent limitations
intended to protect beneficial uses. This Order implements the plans, policies and provisions of the
Board’s Basin Plan.

Beneficial Uses
Beneficial uses for the San Francisco Bay, South Bay (south of the Dumbarton Bridge) and Coyote
Crecek receiving waters, as identified in the Basin Plan, are:

a.Industrial Service Supply*

b.Navigation*

c. Water Contact Recreation

d.Non-contact Water Recreation

e. Commercial and Sport Fishing*

f. Wildlife Habitat

g.Preservation of Rare and Endangered Species
h.Fish Migration

1. Fish Spawning (potential for San Francisco Bay)
j- Estuarine Habitat

k.Shellfish Harvesting*

*These uses only apply South Francisco Bay not Coyote Creek

Beneficial uses specific to Artesian Slough have not been assessed to determine which uses exist or
potentially could exist. Board policy is to use the tributary rule to interpret which beneficial uses are
currently or potentially supported where beneficial uses have not been specifically designated. The
beneficial uses of Coyote Creek, therefore, are assumed to apply to Artesian Slough.

California Toxics Rule (CTR)

On May 18, 2000, the USEPA published the Water Quality Standards; Establishment of Numeric
Criteria for Priority Toxic Pollutants for the State of California (Federal Register, Volume 65,
Number 97, 18 May 2000). These standards are generally referred to as the CTR. The CTR
specified water quality criteria (WQC) for numerous pollutants, of which some are applicable to the
South Bay.

State Implementation Policy (SIP)

The SWRCB adopted the Policy for Implementation of Toxics Standards for Inland Surface Waters,
Enclosed Bays, and Estuaries of California (also known as the State Implementation Policy or SIP)
on March 2, 2000 and the OAL approved the SIP on April 28, 2000. The SIP applies to discharges of
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toxic pollutants in the inland surface waters, enclosed bays and estuaries of California subject to
regulation under the State’s Porter-Cologne Water Quality Control Act (Division 7 of the Water
Code) and the federal Clean Water Act. The SIP establishes implementation provisions for priority
pollutant criteria promulgated by the USEPA through the CTR, the National Toxics Rule (NTR) and
for priority pollutant objectives established by the Regional Water Quality Control Boards
(RWQCBEs) in their water quality control plans (basin plans). The SIP also establishes monitoring
requirements for 2,3,7,8-TCDD equivalents, chronic toxicity control provisions, and requirements for
Pollutant Minimization Programs.

61. Inaddition to the documents listed above, other USEPA guidance documents upon which best

professional judgment (BPJ) was developed may include in part:

e Region 9 Guidance For NPDES Permit Issuance, February 1994;

e USEPA Technical Support Document for Water Quality-Based Toxics Control (March 1991)
(TSD);

e Policy and Technical Guidance on Interpretation and Implementation of Aquatic Life Metals
Criteria, October 1, 1993;

e Whole Effluent Toxicity (WET) Control Policy, July 1994;

e National Policy Regarding Whole Effluent Toxicity Enforcement, August 14, 1995;

e Clarifications Regarding Flexibility in 40 CFR Part 136 Whole Effluent Toxicity (WET) Test
Methods, April 10, 1996;

e Regions 9 & 10 Guidance for Implementing Whole Effluent Toxicity Programs Final, May 31,
1996;

e Draft Whole Effluent Toxicity (WET) Implementation Strategy, February 19, 1997.

Basis for Effluent Limitations

General Basis

62.  Federal Water Pollution Control Act. Effluent limitations and toxic effluent standards are
established pursuant to sections 301 through 305, and 307 of the Federal Water Pollution Control Act
and amendments thereto are applicable to the discharges herein.

63.  Water Quality Objectives (WQOs) and Effluent Limitations. WQOs/WQC and effluent limitations in
this permit are based on the SIP; the plans, policies and WQOs and criteria of the Basin Plan;
California Toxics Rule (Federal Register Volume 65, 97); Quality Criteria for Water (USEPA
440/5-86-001, 1986 and subsequent amendments, “USEPA Gold Book”); applicable Federal
Regulations (40 CFR Parts 122 and 131); the National Toxics Rule (57 FR 60848, 22 December
1992 and 40 CFR Part 131.36(b), “NTR”); NTR Amendment (Federal Register Volume 60, Number
86, 4 May 1995, pages 22229-22237); USEPA December 27, 2002 “Revision of National
Recommended Water Quality Criteria” compilation (Federal Register Vol. 67, No. 249, pp. 79091-
79095); and BPJ as defined in the Basin Plan. Where numeric effluent limitations have not been
promulgated, 40 CFR 122.44(d) specifies that WQBELSs may be set based on USEPA criteria and
supplemented where necessary by other relevant information to attain and maintain narrative
WQOs/WQC to fully protect designated beneficial uses. Discussion of the specific bases and
rationale for effluent limitations are given in the associated Fact Sheet for this permit, which is
incorporated as part of this Order.

Applicable Water Quality Objectives/Criteria
64.  The WQOs and WQC applicable to the receiving waters for this discharge are from the Basin Plan,
the CTR, and the NTR.

12




65.

66.

67.

68.

San Jose/Santa Clara WPCP - NPDES Permit No. CA0037842 Order No. R2-2003-0085

September 17, 2003

a. The Basin Plan specifies numeric WQOs for priority toxic pollutants, as well as narrative WQOs
for toxicity and bioaccumulation in order to protect beneficial uses in waters within the region.
However, the numeric WQOs for priority pollutants in the Basin Plan do not apply to the South
Bay below Dumbarton Bridge. As discussed in Findings 65-67, the Board adopted a Basin Plan
Amendment that includes SSOs for copper and nickel that apply to the South Bay. The narrative
toxicity objective states in part “[a]ll waters shall be maintained free of toxic substances in
concentrations that are lethal to or that produce other detrimental responses in aquatic
organisms.” The bioaccumulation objective states in part “[c]ontrollable water quality factors
shall not cause a detrimental increase in concentrations of toxic substances found in bottom
sediments or aquatic life. Effects on aquatic organisms, wildlife, and human health will be
considered.” Effluent limitations and provisions contained in this Order are designed to
implement these objectives, based on current available information.

b. The CTR specifies numeric aquatic life criteria for 23 priority toxic pollutants and numeric human
health criteria for 57 priority toxic pollutants. These criteria apply to inland surface waters and
enclosed bays and estuaries such as here, except where the Basin Plan includes specific numeric
objectives for certain of these priority toxic pollutants (i.e., only for copper and nickel in the
South Bay south of the Dumbarton Bridge).

¢. The NTR established numeric aquatic life criteria for selenium, numeric aquatic life and human
health criteria for cyanide, and numeric human health criteria for 34 toxic organic pollutants for
waters of San Francisco Bay upstream to and including Suisun Bay and the Sacramento-San
Joaquin Delta.

A Basin Plan Amendment adopted on May 22, 2002 (Board Resolution R2-2002-0061) and approved
by the State Board on October 17, 2002 (State Board Resolution 2002-0151) contained SSOs and
translators for copper and nickel in the South San Francisco Bay. The amendment was transmitted to
USEPA on January 9, 2003 for approval. After review, USEPA approved the SSOs on January 21,
2003. USEPA is currently in the process of depromulgating the CTR copper and nickel standards to
reflect the new SSOs, and expects the promulgation to be complete during Summer 2003. The SSOs
were derived through USEPA-approved methods and are fully protective of the most sensitive
aquatic life beneficial uses in the South San Francisco Bay. The Amendment includes SSOs in the
South San Francisco Bay of 6.9 ug/L for a 4-day average and 10.8 pg/L for a 1-hour average for
dissolved copper and 11.9 pg/L for a 4-day average and 62.4 pg/L for a 1-hour average for dissolved
nickel.

The SSOs are currently being achieved and must be maintained. The SSOs are supported by the
WQAS to not only ensure the ongoing attainment of SSOs but to prevent existing ambient levels of
copper and nickel from increasing and degrading water quality. The implementation of the WQAS
and the associated Copper-Nickel Action Plans are required by Provision E.9.

Translators. The Board also adopted metals translators specific to South San Francisco Bay for
copper and nickel. The translators for copper and nickel are 0.53 and 0.44, respectively. The
translator development rationale and approach are discussed in the Staff Report to the May 22, 2002
SSO Basin Plan Amendments.

CTR Receiving Water Salinity Policy: The CTR states that the salinity characteristics (i.e.,

freshwater vs. saltwater) of the receiving water shall be considered in determining the applicable
WQC. Freshwater criteria shall apply to discharges to waters with salinities equal to or less than one
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ppt at least 95 percent of the time. Saltwater criteria shall apply to discharges to waters with
salinities equal to or greater than 10 ppt at least 95 percent of the time in a normal water year. For
discharges to water with salinities in between these two categories, or tidally influenced freshwaters
that support estuarine beneficial uses, the criteria shall be the lower of the salt or freshwater criteria,
(the latter calculated based on ambient hardness), for each substance. CTR salinity criteria apply to
application of WQC contained in the CTR.

Receiving Water Salinity: The receiving waters for the discharge regulated by this Order are the
waters of Artesian Slough, tributary of Coyote Creek and the South San Francisco Bay. Monitoring
data from the San Jose Slough RMP station show salinities levels from 2.0 to 18.1 ppt. These data
show estuarine conditions under the CTR salinity definition. San Jose’s South Bay Monitoring
Program (SBMP) data were also used to determine the salinity of the receiving waters. Pooling
SBMP data produced 603 data points, 84 percent of which were greater than 10 ppt. Finally,
Artesian Slough is clearly a tidally influenced receiving water and the delineation between fresh and
saltwater conditions in the Slough varies continuously based on tidal conditions. Artesian Slough
and Coyote Creek near the discharge location, therefore, are estuarine in character under the CTR
salinity policy. The applicable WQC are the lower of the marine and fresh WQC.

Receiving Water Hardness: Hardness data collected through the RMP were used to determine the
hardness of the receiving water. RMP Local Monitoring station C-3-0 was used for determination of
receiving water hardness. The RMP does not routinely measure hardness and hardness
measurements are not available in the BA30 station otherwise being used for background data. The
minimum observed hardness at the San Jose Slough RMP station (C-3-0) during 1994-2000 was 510
mg/L and the maximum observed hardness was 2650 mg/L. The CTR states that if the hardness is
over 400 mg/L, criteria are calculated using a hardness of 400 mg/L in the hardness equation. The
data from the RMP San Jose Slough Station represents the best available information for the
hardness of the receiving water after it has mixed with the discharge.

Technology-Based Effluent Limitations: Effluent limitations for conventional pollutants are
generally technology-based. Limitations in this permit are the same as those in the prior permit for
the following constituents: Carbonaceous Biochemical Oxygen Demand (CBOD), total suspended
solids (TSS), BOD and TSS removal efficiency, oil and grease, settleable matter, turbidity, and
chlorine residual. Technology-based effluent limitations are included to ensure that adequate tertiary
treatment is achieved by the wastewater treatment facility.

Water Quality-Based Effluent Limitations: Toxic substances are regulated by WQBELSs derived
from the Basin Plan SSOs for copper and nickel, the NTR, USEPA recommended criteria, CTR
criteria, the SIP, and/or BPJ. WQBELS in this Order are revised and updated from the limitations in
the previous permit and their presence in this Order is based on evaluation of the Discharger’s data as
described below under Reasonable Potential Analysis (RPA). Numeric WQBELS are required for all
constituents that have reasonable potential to cause or contribute to an excursion above any State
WQO/WQC. Reasonable potential is determined and final WQBELSs are developed using the
methodology outlined in the SIP. If the Board determines that the final limitations will be infeasible
to meet, then interim limitations are established, with a compliance schedule to achieve the final
limitations. Further details about the effluent limitations are given in the associated Fact Sheet. In
addition, the ammonia-N limitation is retained from the previous permit.

WQBELS are expressed as monthly average and daily maximum limits. The following is a

Justification for applying a daily maximum effluent limitation in lieu of a weekly average effluen
limitation. '
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a. Maximum Daily Effluent Limitations (MDEL) are used in this permit to protect against acute
water quality effects. It is impracticable to use weekly average limitations to guard against acute
effects. Although weekly averages are effective for monitoring the performance of biological
wastewater treatment plants, the MDELSs are necessary for preventing fish kills or mortality to
aquatic organisms.

b. NPDES regulations, the SIP, and USEPA’s Technical Support Document (TSD) provide the
basis to establish MDELSs:

NPDES regulations at 40 Code of Federal Regulations section 122.45(d) state:

*“ For continuous discharges all permit effluent limitations, standards, and prohibitions, including

those necessary to achieve water quality standards, shall unless impracticable be stated as:
(1) Maximum daily and average monthly discharge limitations for all discharges other than
publicly owned treatment works; and

(2) Average weekly and average monthly discharge limitations for POTWs.” (Emphasis
added.)

c. The SIP (page 8, Section 1.4) requires WQBELSs be expressed as MDELSs and average monthly
effluent limitations (AMELS).

d. The TSD (page 96) states a MDEL is appropriate for two reasons:

1. The basis for the 7-day average for POTWs derives from the secondary treatment
requirements. This basis is not related to the need for assuring achievement of water quality
standards.

ii. The 7-day average, which could comprise up to seven or more daily samples, could average
out peak toxic concentrations and therefore the discharge’s potential for causing acute toxic
effects would be missed. A maximum daily limitation would be toxicologically protective of
potential acute toxicity impacts.

Receiving Water Ambient Background Data Used in Reasonable Potential Analysis:

The receiving waters for the discharges are estuarine and subject to complex tidal conditions of the
South San Francisco Bay. Therefore, the most representative location of ambient background data in
the South San Francisco Bay for this facility is the Dumbarton Bridge RMP station (BA-30). The
RPA was conducted using RMP data from 1993 through 2000 for the Dumbarton RMP station.
However, not all the constituents listed in the CTR were analyzed by the RMP during this time. By
letter dated August 6, 2001, the Board’s Executive Officer addressed this data gap by requiring the
Discharger to conduct additional monitoring pursuant to section 13267 of the California Water Code.

Constituents Identified in the 303(d) List: On June 6, 2003, the USEPA approved a revised list of
impaired waterbodies prepared by the State. The list (hereinafter referred to as the 2002 303(d) list)
was prepared in accordance with Section 303(d) of the federal Clean Water Act to identify specific
water bodies where water quality standards are not expected to be met after implementation of
technology-based effluent limitations on point sources. South San Francisco Bay is listed as an
impaired waterbody. The pollutants impairing South San Francisco Bay include chlordane, DDT,
diazinon, dieldrin, dioxin compounds, exotic species, furan compounds, mercury, PCBs, dioxin-like
PCBs, and selenium. Copper and nickel, which were previously identified as impairing South San
Francisco Bay, were not included as impairing pollutants in the 2002 303(d) list and have been
placed on the new Monitoring List.

Dilution and Assimilative Capacity

The Discharger’s effluent is discharged to a shallow water slough, the Artesian Slough. The actual
dilution received by the discharge in the Slough was modeled in 1989 by conducting a dye study of
the South San Francisco Bay, including the area directly influenced by the discharge. Due to the
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tidal nature of the Slough, and limited upstream freshwater flows, the discharge is classified by the
Board as a shallow water discharge. Therefore, effluent limitations in this permit are calculated
assuming no dilution (D=0). Pursuant to Section 1.4.2.1 of the SIP, “dilution credit may be limited
or denied on a pollutant-by-pollutant basis . . . . .. ” Furthermore, the Basin Plan states “shallow
water dischargers may apply to the Board for exceptions to the assigned dilution ratio of D=0 based
upon demonstration of compliance with WQOs in the receiving waters.” Exceptions will only be
considered on a pollutant-by pollutant basis. “Exceptions will be granted only if needed to meet
effluent limitations and only after very rigorous scrutiny of source control and receiving water data.”

Total Maximum Daily Loads (TMDLs) and Waste Load Allocations (WLAs)

Based on the 303(d) list of pollutants impairing South San Francisco Bay, the Board plans to adopt
TMDLs for these pollutants no later than 2010, with the exception of dioxin and furan compounds.
The Board defers development of the TMDL for dioxin and furan compounds to the USEPA. Future
review of the 303(d) list for South San Francisco Bay may result in revision of the schedules and/or
provide schedules for other pollutants.

The TMDLs will include WLAs and load allocations (LAs) for point sources and non-point sources,
respectively, and are intended to result in the attainment of water quality standards in the water body.
The final effluent limitations for the 303(d)-listed pollutants will be based on WLAs that are derived
from the TMDLs. The permit will be re-opened, as necessary, to adopt the final WQBELs as
enforceable limitations.

Compliance Schedules. Pursuant to Section 2.1.1 of the SIP, “the compliance schedule provisions
for the development and adoption of a TMDL only apply when: (a) the Discharger requests and
demonstrates that it is infeasible for the Discharger to achieve immediate compliance with a CTR
criterion; and (b) the Discharger has made appropriate commitments to support and expedite the
development of the TMDL. In determining appropriate commitments, the RWQCB should consider
the Discharger’s contribution to current loadings and the Discharger’s ability to participate in TMDL
development.” The Board adopted Resolution No. 01-103, on September 19, 2001, which authorizes
the Executive Officer of the Board to enter into a Memorandum of Understanding, with now the
Clean Estuary Partnership (CEP), and previously with the Bay Area Clean Water Agencies
(BACWA), a member of CEP and other parties to accelerate the development of Water Quality
Attainment Strategies including TMDLs for the San Francisco Bay-Delta and its tributaries. The
Discharger has made commitments to participate in TMDL development as a member of BACWA.

The following summarizes the Board’s strategy to collect water quality data and to develop TMDLs:

a. Data collection — The Board will require Dischargers to characterize the pollutant loads from
their facilities into the water quality limited water bodies. The result will be used in the
development of TMDLs, but may also be used to update/revise the 303(d) list and/or change the
WQOs/WQC for the impaired water bodies including South San Francisco Bay.

b. Funding mechanism — The Board has received, and anticipates that it will continue to receive,
resources from federal and state agencies for the development of TMDLs. To ensure timely
development of TMDLs, the Board intends to supplement these resources by allocating
development costs among Dischargers through the RMP or other appropriate funding
mechanisms. :
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80.  Until final WQBELSs or WLAs are adopted, state and federal anti-backsliding and anti-degradation
policies, and the SIP, allow the Board to include interim effluent limitations. The interim effluent
limitations will be the lower of the following:

— current performance; or

— previous order’s limitations, unless anti-backsliding requirements are met.
This permit establishes interim concentration limitations for 4,4’-DDE, dieldrin,
benzo(b)fluoranthene, indeno( 1,2,3-cd)pyrene, and heptachlor epoxide, and interim mass and
concentration limitations for mercury.

81.  Compliance schedules are established based on Section 2.2 of the SIP for limitations derived from
CTR WQC. If an existing Discharger cannot immediately comply with a new and more stringent
effluent limitation, the SIP and the Basin Plan authorize a compliance schedule in the permit. To
qualify for a compliance schedule, both the SIP and the Basin Plan require that the Discharger
demonstrate that it is infeasible to achieve immediate compliance with the new limitation. The SIP
and Basin Plan require that the following information be submitted to the Board to support a finding
of infeasibility:

i. documentation that diligent efforts have been made to quantify pollutant levels in the
discharge and sources of the pollutant in the waste stream, including the results of those
efforts;

ii. documentation of source control and/or pollution minimization efforts currently under way
or completed;

1i. a proposed schedule for additional or future source control measures, pollutant minimization
or waste treatment; and

1v. a demonstration that the proposed schedule is as short as practicable.

Anti-degradation and Anti-backsliding
82.  The limitations in this Order are in compliance with the Clean Water Act Section 402(0) prohibition
against establishment of less stringent WQBELSs for the following reasons:

(1)  For impairing pollutants, the revised final limitations will be in accordance with TMDLs and
WLASs once they are established;
(2) For non-impairing pollutants, the final limitations are/will be consistent with current State
WQOs/WQC;
(3)  Anti-backsliding does not apply to the interim limitations established under previous Orders;
and
(4) If anti-backsliding policies apply to interim limitations under 402(0)(2)(c) , a less stringent
limitation is necessary because of events over which the Discharger has no control and for
which there is no reasonable available remedy, and/or new information is available that was
not available during previous permit issuance.
The interim limitations in this permit are in compliance with anti-degradation and meet the
requirements of the SIP because the interim limitations hold the Discharger to performance levels
that will not cause or contribute to water quality impairment or further degradation. Pollutant-
specific discussions regarding the applicability of anti-degradation and anti-backsliding policies
are provided in findings below.

Specific Basis

83.  Asspecified in 40 CFR 122.44(d) (1) (i), permits are required to include WQBELS for all pollutants
“which the Director determines are or may be discharged at a level which will cause, have the
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reasonable potential to cause, or contribute to an excursion above any State water quality standard.”
Using the method prescribed in Section 1.3 of the SIP, Board staff has analyzed the effluent data to
determine if the discharge from Outfall E-001 has a reasonable potential to cause or contribute to an
excursion above a State water quality standard (“Reasonable Potential Analysis” or “RPA”). For all
parameters that have reasonable potential, numeric WQBELSs are required. The RPA compares the
effluent data with SSOs and narrative WQOs in the Basin Plan and numeric WQC from the USEPA
Gold Book, the NTR, and the CTR.

84.  RPA Methodology. The method for determining RPA involves identifying the observed maximum
pollutant concentration in the effluent (MEC) for each constituent, based on effluent concentration
data. The RPA for all constituents is based on zero dilution, according to Section 1.3 of the SIP.
There are three triggers in determining reasonable potential.

a. The first trigger is activated when the MEC is greater than the lowest applicable
WQO/WQC, which has been adjusted for pH, hardness (400 mg/L), and translator data, if
appropriate. An MEC that is greater than the (adjusted) WQO/WQC means that there is
reasonable potential for that constituent to cause or contribute to an excursion above the
WQO/WQC and a WQBEL is required. (Is the MEC>WQO/WQC?)

b. The second trigger is activated if the observed maximum ambient background concentration
(B) is greater than the adjusted WQO/WQC, and the MEC is less than the adjusted
WQO/WQC. If B is greater than the adjusted WQO/WQC, then a WQBEL is required. (Is
B>WQO/WQC?)

c. The third trigger is activated after a review of other information determines that a WQBEL is
required even though both MEC and B are less than the WQO/WQC. A limitation is only

- required under certain circumstances required to protect beneficial uses.

85.  Summary of RPA Data and Results. The RPA was based on effluent monitoring data of the past 3
years. Based on the RPA methodology described above and in the SIP, the following constituents
have been found to have reasonable potential to cause or contribute to an excursion above
WQOs/WQC: copper, mercury, nickel, benzo(b)fluoranthene, indeno(1,2,3-cd)pyrene, 4,4’-DDE,
dieldrin, heptachlor epoxide, and dioxin TEQ. Based on the RPA, numeric WQBELSs are required to
be included in the permit for these constituents.

86.  RPA Determinations. The MECs, WQOs/WQC, bases for the WQOs/WQC, background
concentrations used and reasonable potential conclusions from the RPA are listed in the following
table for all constituents analyzed. The RPA results for some of the constituents in the CTR were not
able to be determined because of the lack of an objective/criteria or effluent data. (Further details on
the RPA can be found in the Fact Sheet.)

Constituent' SSO/ Basis® MEC Maximum Ambient | Reasonable
wQC Outfall 001 Background Conc. Potential
(ng/L) (ng/L) (ng/L)

Arsenic 36 CTR, sw 1.9 4.59 No

Cadmium 7.3 CTR, fw, <0.5 0.1707 No

H=400
Chromium(VI) CTR, fw, 1.7 14.74 No
200 |H=400, T=0.08

Copper* 13.02 | SSO T=0.53° 8.3 7.19 Yes’

Lead 8.52 CTR, sw 1 3.78 No

Mercury* 0.051 CTR (#8) 0.008 0.0682 Yes*
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Constituent' SSO/ Basis’ MEC Maximum Ambient | Reasonable
wQC Outfall 001 Background Conc. Potential
(ng/L) (ng/L) (ng/L)
Nickel* 27.05 | SSO T=0.44 12 13.03 Yes’
Selenium* 5.0 NTR 0.998 0.63 No
Silver 2.24 CTR, sw <0.2 0.1193 No
Zinc CTR, sw 102 14.85 No
170 T=0.53
Cyanide 1 NTR <5 Not Available (NA) No°
Aldrin 0.00014| CTR (#102) <0.01’ NA No’
Dieldrin* 0.00014| CTR (#111) <0.01 0.000292 Yes'
4 4-DDE* 0.00059] CTR (#109) <0.04 0.000678 Yes'
Dioxin TEQ* 1.4x10%] CTR (#16) <4.3x107 NA Yes®
Benzo(b)Fluoranthene 0.049 | CTR (#62) <0.1 0.0572 Yes'
Indeno(1,2,3-cd)Pyrene | 0.049 CTR (#92) <0.06 0.078 Yes'
Heptachlor Epoxide 0.00011] CTR (#118) <0.001 0.000174 Yes*
Tributyltin 0.01 | BP, narrative 004 NA No
CTR #s 1, 3, 5a, 12, 15, |Various CTIR Non-detect, less than] Less than WQC No or
17-126 except, 62, 92, or NA WQC, or NA or NA Undetermined’)
102, 109, 111, and 118

1. * = Constituents on 2002 303(d) list, applies WHO 1998 to Toxicity Equivalent Factors (TEQ)
0f 2,3,7,8-TCDD.

2. RPA based on the following: Hardness (H) is 400 in mg/L as CaCOs; BP = Basin Plan; CTR =
California Toxics Rule; NTR=National Toxics Rule; SSO=Site-Specific Objective; fw =
freshwater; sw = saltwater; T = translator to convert dissolved to total concentrations.

3. SSOs and translators are based on the Basin Plan Amendment, Resolution R2-2002-0061 (dated
May 15, 2002), as discussed in Findings 65-67.

4. Mercury, benzo(b)fluoranthene, indeno (1,2,3-cd)pyrene, 4, 4’-DDE, dieldrin, and heptachlor
epoxide: RPA = Yes, based on B > WQO/WQC.

5. Reasonable potential for copper and nickel has been determined based on the third trigger, see

Finding &9.

6. Order WQ 2001-16 Napa Sanitation District State Board Remand states that no reasonable
potential should be concluded if all of the following conditions are satisfied (1) all data are non-
detects, (2) background levels are below the objective, or no background data is available, and
(3) there is no additional information in the record supporting the need for a limitation.

7. One detected value of 0.032 ng/L was observed for aldrin. However, the validity of this result is
uncertain. See Finding 97 for further discussion of the RPA results for aldrin.

8. Asdiscussed in Finding 94, trigger 3 was used to determine RPA, however there was not enough
data available to calculate an interim limitation. The Discharger will continue to monitor for
this pollutant.

9. Undetermined due to lack of objectives/criteria or lack of effluent data (See Fact Sheet Table for

full RPA results).

87.  RPA Results for Impairing Pollutants. While TMDLs and WLAs are being developed, effluent
concentration limitations and a mass limitation for mercury are established in this permit for 303(d)-
listed pollutants that have reasonable potential to cause or contribute to an excursion above the water
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quality standard. Constituents on the 2002 303(d) list for which the RPA determined a need for
effluent limitations are mercury, 4,4’-DDE, dieldrin, and dioxin.

Interim Limitations with Compliance Schedules

The Discharger has demonstrated and the Board confirmed infeasibility to meet the WQBELSs
calculated according to Section 1.4 of the SIP for 4,4’-DDE, dieldrin, benzo(b)fluoranthene,
indeno(1,2,3-cd)pyrene, and heptachlor epoxide. The bases for the compliance schedules are further
described in the Fact Sheet.

Specific Pollutants

Copper and Nickel. The SIP (Section 1.3, Step 7) allows the Board to consider additional available
information to determine if a WQBEL is required, notwithstanding Steps 1 through 6, to protect
beneficial uses. The Board has considered the following additional information in determining that
WQBELSs are necessary for copper and nickel:

Concern over copper and nickel in the Lower South San Francisco Bay watershed led to an
impairment assessment, which indicated that impairment to beneficial uses of the San Francisco Bay
south of the Dumbarton Bridge due to ambient copper and nickel concentrations is unlikely. This
conclusion, however, is not without uncertainty with respect to copper’s toxicity to phytoplankton,
copper and nickel cycling in the Lower South San Francisco Bay, sediment toxicity and loading
estimates. Given the results of the impairment study, the Board recently approved a Basin Plan
Amendment (Board Resolution No. R2-2002-0061) adopting SSOs for copper and nickel, specific
translators to compute effluent limits during permit reissuance for the three municipal wastewater
treatment plants discharging into the Lower South San Francisco Bay, and the WQAS. Given the
uncertainties associated with the impairment study and the need to meet anti-degradation policies, the
WQAS was developed to ensure that ambient levels of copper and nickel do not increase due to
POTW discharges in the San Francisco Bay south of the Dumbarton Bridge.

Effluent limitations are included in this permit due to remaining uncertainties identified in the
Copper and Nickel Impairment Assessment. New data will be available as part of the
implementation of the Copper and Nickel Action Plans and the impairment assessment for copper
and nickel in the San Francisco Bay north of the Dumbarton Bridge. It is the intent of the Board to
review the need for copper and nickel limitations for the next permit cycle.

To ensure that ambient levels of copper and nickel do not increase as a result of POTW discharge,
the Discharger will continue to maintain Plant performance and ongoing pollution prevention
measures for copper and nickel.

Based on the foregoing, as permitted by the SIP, Section 1.3, Step 7, numeric WQBELSs are included
for copper and nickel, in this permit cycle, to protect beneficial uses.

Chromium and Zinc. For all metals except copper and nickel, which utilize translators adopted in the
May 22, 2002 Basin Plan Amendment, Board staff initially assessed reasonable potential using the
conversion factors (Cfs)/translators included in the CTR. These conversion factors/translators are
generally considered very conservative because they are intended to be applied to a wide range of
water body conditions. After this initial assessment, reasonable potential was suggested for
chromium VI and zinc. Board staff, with support from the WMI, then evaluated whether site-specific
translators could be developed based on RMP data from the Dumbarton Bridge Station. Board staff
have determined that the RMP data are representative of seasonal and spatial variability in water
body conditions; were collected and evaluated according to rigorous quality assurance and control
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requirements; and meet USEPA’s recommended guidelines for translator development. Based on
these conclusions, Board staff followed the procedures in Section 1.4.1 of the SIP to establish
chromium VI and zinc translators. Acute translators are based on the 90™ percentile of the dissolved
to total concentration ratios, while chronic translators are based on the median ratio. The acute and
chronic translators for chromium VI are 0.08 and 0.03, respectively. The acute and chronic
translators for zinc are 0.53 and 0.2, respectively. Additional information on translator development
is presented in the Fact Sheet for this Order.

Dioxin TEQ. The CTR establishes a numeric human health WQC of 0.014 picograms per liter (pg/1)
for 2,3,7,8-tetrachlorinated dibenzo-p-dioxin (2,3,7,8-TCDD) based on consumption of aquatic
organisms. The preamble of the CTR states that California NPDES permits should use toxicity
equivalents (TEQs) where dioxin-like compounds have reasonable potential with respect to narrative
criteria. In USEPA’s National Recommended Water Quality Criteria, December 2002, USEPA
published the 1998 World Health Organization Toxicity Equivalence Factor (TEF)' scheme.
Additionally, the CTR preamble states USEPA’s intent to adopt revised WQC guidance subsequent
to their health reassessment for dioxin-like compounds. The SIP applies to all toxic pollutants,
including dioxins and furans. The SIP requires a limitation for 2,3,7,8-TCDD, if a limitation is
necessary, and requires monitoring for a minimum of 3 years by all major NPDES dischargers for the
other sixteen dioxin and furan compounds.

Basin Plan contains a narrative WQO for bio-accumulative substances:
“Many pollutants can accumulate on particulates, in sediments, or bio-accumulate in fish and
other aquatic organisms. Controllable water quality factors shall not cause a detrimental increase
in concentrations of toxic substances found in bottom sediments or aquatic life. Effects on
aquatic organisms, wildlife, and human health will be considered.
This narrative WQO applies to dioxin and furan compounds, based in part on the scientific
community’s consensus that these compounds associate with particulates, accumulate in sediments,
and bio-accumulate in the fatty tissue of fish and other organisms.

The USEPA’s 303(d) listing determined that the narrative objective for bio-accumulative pollutants
was not met because of the levels of dioxins and furans in fish tissue.

Routine semi-annual dioxin TEQ monitoring required under the previous Order show no detected
values in the effluent, but the levels of detection are above the CTR criterion. As discussed in
Finding 101, the South Bay dischargers undertook a research-based low-level monitoring program to
characterize organics, including dioxins, in their effluent. The results of this study have not been
used in developing this Order because of questions about data quality and reliability. The research
data, however, suggest elevated levels of dioxin in the effluents. On May 15, 2003, a group of
several San Francisco Bay Region dischargers (known as the Bay Area Clean Water Agencies, or
BACWA) submitted a collaborative receiving water study, entitled the San Francisco Bay Ambient
Water Monitoring Interim Report. This report addresses monitoring results from sampling events in
2002 and 2003 for the remaining priority pollutants not monitored by the RMP. While these
“interim” data have not been used to evaluate RP using trigger 2, they also show elevated dioxin
levels at the Dumbarton Bridge RMP station. Based on these data and the inclusion of dioxins and
furans on the 303(d) list for San Francisco Bay, the Board has determined that there is reasonable
potential for dioxin using trigger 3 in the SIP.

! The 1998 WHO scheme includes TEFs for dioxin-like PCBs. Since dioxin-like PCBs are already included within

“Total PCBs”, for which the CTR has established a specific standard, dioxin-like PCBs are not included in this
Order’s version of the TEF scheme.
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4,4°-DDE, Benzo(b)fluoranthene, Indeno (1,2,3-cd)pyrene, Dieldrin, and Heptachlor Epoxide have
not been detected in the effluent, although all of the detection limitations are higher than the lowest
WQC (Section 1.3 of the SIP). Board staff compared the WQC with RMP ambient background
concentration data for each constituent. Since the background concentrations are above the WQC,
the RPA indicates that these pollutants have reasonable potential and numeric WQBELs are required.

The current 303(d) list includes the South San Francisco Bay as impaired for dieldrin and DDT based
on fish tissue data. 4,4’-DDE is chemically linked to the presence of DDT due to fish tissue data.
The Board intends to develop TMDLs that will lead towards overall reduction of dieldrin and 4,4’-
DDT (and thus 4,4’-DDE). The WQBELS specified in this Order may be changed to reflect the
WLAs from these TMDLs.

Aldrin. In March 2002, the Discharger reported a detected level of aldrin (0.032 pg/L). The
Discharger subsequently submitted information documenting the questionable reliability of this
contract laboratory-supplied data. Split samples sent to different labs showed varied results for
aldrin suggesting inter- and intra-calibration problems in the analysis. In addition, aldrin was
detected in the effluent in March 2003, but not in the influent (<0.005 pg/L) to the Plant and there
are no known sources of aldrin in the treatment process. Therefore, Board staff did not use the
March 2002 aldrin data to determine reasonable potential in this Order. Because of the possible
detection of aldrin in the effluent, the Discharger shall continue to monitor for aldrin. The
Discharger shall also conduct and submit to the Board the results of a Lab Reliability Study as
required by Provision E.3 to demonstrate that reliable data for aldrin and other pesticide are
consistently being generated. If aldrin is reliably detected in the effluent above the WQC, the
Discharger will be required to implement pollution prevention measures, as appropriate and, as
necessary the Board will reevaluate reasonable potential and the need for WQBELs.

Tributyltin. The criterion for tributyltin has been determined by translating the narrative WQO in the
Basin Plan to a numerical WQO of 0.01pg/L. This is based on the USEPA chronic water quality
criterion for the protection of marine water aquatic life. Based on the effluent data, the effluent
limitations for tributyltin in the previous permit are excluded in this Order as it does not pose
reasonable potential to cause, or contribute to an excursion above any numeric or narrative WQOs.
Additional monitoring of the effluent and the receiving water for tributyltin is required under the
provisions of the August 6, 2001 letter.

Cyanide. The CTR specifies that the saltwater criteria Maximum Concentration (CMC) and
Criterion Chronic Concentration (CCC) of 1 ng/L. Based on the effluent data, the effluent
limitations for cyanide in the previous permit are excluded in this Order as it does not pose
reasonable potential to cause, or contribute to an excursion above any numeric or narrative
WQOs/WQC. Additional monitoring of the effluent and the receiving water for cyanide is required
under the provisions of the August 6, 2001 letter.

Other organics. The Discharger has performed effluent sampling and analysis for the organic
constituents listed in the CTR. This data set was used to perform the RPA. The full RPA is
presented as an attachment in the Fact Sheet. In some cases, reasonable potential cannot be
determined because detection limits are higher than the lowest WQC, and/or ambient background
concentrations are not available. The Discharger will continue to monitor for these constituents in
the effluent and the receiving water using analytical methods that provide the best feasible detection
limits. When additional data become available, further RPA will be conducted to determine whether
to add numeric effluent limitations to the Order or to continue monitoring.
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Provision E.9 in Order No. 98-052 required the Discharger and the other lower South Bay
Dischargers to jointly conduct low-level monitoring with ultra-clean procedures. On March 28,
2001, the South Bay/Fairfield Trace Organic Contaminants in Effluent Study was submitted to the
Board to fulfill this requirement. The purpose of this study was to provide measurements for
pollutants present in POTW effluents at extremely low concentrations, and to evaluate the reliability
of the methods by which these low concentrations can be measured. Board staff has reviewed the
study results and data and find the results to be generally of an "experimental nature." Specifically,
there was significant variability in the results from split samples analyzed by different laboratories.
In addition, the specific method detection limits were not determined and there are other QA/QC
questions about the study. The Board, therefore, has not used the results/data from the study in the
RPA.

Continued Effluent Monitoring. This Order does not include effluent limitations for constituents that
do not show reasonable potential, but continued monitoring for these pollutants is required as
described in the August 6, 2001 letter, which is further described in a later finding. If concentrations
of these constituents increase significantly, the Discharger will be required to investigate the source
of the increases and establish remedial measures, if the increases result in reasonable potential to
cause or contribute to an excursion above the applicable WQC.

Permit Reopener. The Order includes a reopener provision to allow numeric effluent limitations to be
added or deleted in the future for any constituent that exhibits or does not exhibit, respectively,
reasonable potential. The Board will make this determination based on monitoring results.

Development of Effluent Limitations

Copper _

Copper Water Quality Objectives. The SSOs for dissolved copper in the Basin Plan Amendment
adopted on May 15, 2002 are 6.9 pg/L for a 4-day average and 10.8 pg/L for a 1-hour average.
Included in the Basin Plan Amendment are translator values to convert the dissolved criteria to total
criteria. Using the site-specific translator (0.53), translated criteria of 13.02 pg/L for a 4-day average
and 20.38 ug/L for a 1-hour average were used to calculate effluent limitations.

Copper Effluent Limitations. The calculated final WQBELSs for copper are: AMEL of 12 pg/L and
MDEL of 18 pg/L. Self-monitoring data from April 1999 through March 2002 indicates that effluent
copper concentrations ranged from 1.4 ug/L to 8.3 ug/L, which are below the WQBELs. Therefore,
no interim limitations are required.

Anti-backsliding/Anti-degradation. The p